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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 23rd day of May 1980.
JOHN B. HAYES, Commandant, United States Coast Guard,
VS.
GECRCE H. McDONALD, Appel |l ant.
Docket No. Me-77

CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Commandant's decision
affirmng the suspension of his |license No. 446420. The Commandant
al so sustained findings that appellant's negligence in piloting the
SS PHI LLIPS WASHI NGTON had resulted in capsizing and sinking the
tug TONY ST. PH LIP in Tanpa Bay, Florida, on March 27, 1977.

Appel I ant had appealed to the Commandant (Appeal No. 2158)
fromthe initial decision of Admnistrative Law Judge M chael E
Hanr ahan, entered after a full evidentiary hearing.! Throughout
t he proceedi ngs, appellant has been represented by counsel.

The | aw judge found that the tug was assisting appellant's
vessel which had grounded on the west side of Cut "F" Channel in
Tanpa Bay during an outbound transit; that the vessel was brought
off ground in a stern-first direction as the tug pulled on a tow ng
hawser secured to the vessel's stern and another tug - the GLORI A
ST. PHILLIP - pushed on the vessel's port quarter; that appellant
then ordered the tug captain aboard the TONY ST. PH LIP to rel ease
its hawser and to let him know when the tug was clear; but that
before receiving word fromthe TONY's captain or ascertaining that
t he hawser had been | et go, appellant ordered the vessel's engi nes
put full ahead; and that the force of the wheelwash from the
vessel's propellers together with the hawser being pulled in the
opposite direction "caused the tug to lay over on her side and
sink"” (I.D. 8). Although Appellant al so gave an order to the second
mate on the vessel to have the TONY's |line released, it was not

1Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached. 33 CFR 1.01-40.



carried out in a tinely fashion.? The |aw judge concluded that
appel  ant was negligent in proceeding full ahead w thout verifying
whet her the tug's line was still nade fast to his vessel's stern.
There was no loss of |ife and the law judge considered the
"continual strain" of efforts to refloat the vessel taking several
hours, the inadequate line handling by the vessel's crew, and
appel l ant's good prior record as mtigating factors in assessing
sanction. He thereupon ordered a 1-nonth suspension of appellant's
license in addition to a suspension of 4 nonths on probation.?

In his brief on appeal, appellant disputes the finding
concerning his request to be notified when the tug was clear. He
further contends that the crew of the PH LLIPS WASH NGION had anpl e
time to release the tug's hawser, and that he cannot be held
negligent for the crews failure to act conpetently.* Counsel for
t he Commandant has contested these issues in a reply brief.

Upon consideration of the briefs and the entire record, we
concl ude that appellant's negligence was established by reliable,
probative, and substantial evidence. The findings of the |aw
judge, as nodified by the Conmandant,® are adopted as our own.
Moreover, we agree that the sanction is warranted.

Appel l ant argues that the disputed finding is based on
testinony fromthe tug captains which contains a discrepancy. The
captain of the GLORIA ST. PHILLIP testified that he overheard the
radi oed instruction fromappellant to the TONY's captain to let go
and his further request for notification when the tug was clear,
and they were separate transm ssions. Although appellant clains
that the TONY's captain testified to sinultaneous transm ssions,

2The second nate relayed the order to a seaman at the stern
who responded, shortly afterwards, that the tug had sunk (Tr. |
6) .

3The sanction is stayed pendi ng disposition of this appeal.
46 CFR 5. 30-35(d).

“No appeal is taken fromthe Commandant's adverse hol di ng on
appellant's various clainms of prejudice in connection with the
Coast CGuard's investigation of the casualty, the prior scheduling
of the master's hearing at which he testified concerning a
separate charge arising fromthe casualty, and the fact that both
cases were heard before the sane | aw judge.

A finding in which the | aw judge assuned that was aware of
an earlier difficulty wwth the vessel's crew in handling |lines
fromthe tugs was di sm ssed by the Commandant (C D. 14).
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the record discloses no such discrepancy. The TONY's captain
described a series of transm ssions in which he advised appel | ant
that the vessel's stern was "getting fairly close" to the opposite
bank of the channel and was, in turn, told to Il et go; he responded
that the tug "would have to get behind the ship” in order to put
slack in the line; and was told by appellant, in turn, to "let him
know' when the tug was clear (Tr. 96). It should be obvious that
he was referring to separate transm ssions as indicated by the
GLORIA's captain (Tr. 126). The latter did not, as is clained,
testify to a 50-second interval between the transm ssions, but that
"around 50 seconds"” were taken by the TONY to naneuver into
position for release of its hawser astern of the vessel. W find
no conflict in their testinony.

Appel  ant al so argues that the master and second mate of the
vessel and two deckhands on the TONY ST. PHILLIP did not hear the
di sputed transm ssion. The master was stationed on the port w ng
of the bridge and did not hear any of appellant's orders to the
tugboats at this tine (Tr. 68, 77). The second mate was not called
as a witness and the record contains only a portion of his
testinony in the Coast QGuard investigation of the casualty, which
was admtted by stipulation. This concerned the order he received
from appellant to release the TONY's hawser (Tr. 1l 6-12) but
contains nothing with respect to the transmssions in question. It
further appears that the deckhands went to the aft deck of the tug
as soon as they heard the order to let go (Tr. 137, 149). They
were about 60 feet away from the pilothouse where the radi o was
| ocated (Tr. Il 57), which would account for their failure to hear
a subsequent transm ssion. W also note that appellant did not
deny nmaking the second transm ssion but testified only that he did
not recall doing so (Tr. Il 35). Neither his lack of recall nor
t he absence of testinony fromwtnesses who were not within hearing
di stance or were not questioned on the matter would tend to
discredit the tug captains. Accordingly, we are presented with no
grounds for reversing the finding which concerns appellant's
request for notification when the TONY was clear of his vessel, and
that finding is affirned.

Appel lant's contention that conpetent line handling by the
crew of the PHI LLI PS WASHI NGTON woul d have prevented the casualty
0S supported to sone extent in the record. Wen the TONY backed
into position, there was no one fromthe vessel's crew standi ng by
to cast off its Iline. Wi stle signals were blown by the tug
captain but to no avail. He then left the pilothouse and joined
t he deckhands who were "hollering to get let go and getting no
response" (Tr. 116). Certainly appellant bears no responsibility
for this failure on the port of the vessel's crewto be vigilent at
the critical tine.



Meanwhi | e, appel |l ant had made two observations fromthe port
wing. He first saw the TONY "backed up to the port quarter of the
ship with its line slack in the water", and when he | ooked again
the tug was gone. (Tr. 11 30-31). I n discussing the situation
with the master on the port wing, he stated that he was ordering
sl ow ahead, and the master cautioned himto be careful "because he
still had the tugs nade fast" (Tr. 67-68). Neverthel ess, appell ant
gave the order for slow ahead. Since the vessel still had "good
sternway", he ordered engines full ahead 15 of 20 seconds |ater
(Tr. 11 31).

Appel l ant argues that this action was necessary to avoid
groundi ng the vessel on the opposite bank. The reasons for his
concern are apparent, given the vessel's length of 492.9 feet and
the restricted wdth of CQut "F' Channel (400 feet), and the danger
of a stern-first grounding which m ght have damaged the rudder and
propeller of the vessel.® But this exigency cannot justify a
di sregard for the consequences if, as it turned out, the TONY's
hawser was not rel eased, jeopardizing not only the tug's safety but
the lives of its crew.

Al though it appeared that sufficient tinme had el apsed,
appel l ant had no know edge of the delay caused by the tug captain's
inability to raise anyone on the vessel to perform the |ine
handl ing task. Hi s assunption that the tug was cl ear because it
had di sappeared from view was not reasonable in |ight of the
information he received fromthe TONY's captain that the tug would
be noving behind the vessel's stern to have its hawser rel eased.
Since he had commtted hinself to await confirmation from the
TONY's captain, the latter could not have anticipated appellant's

sudden decision to nove the vessel full ahead when he took
additional tinme in attenpting to have the hawser rel eased fromthe
vessel rather than his tug.” |If appellant had adhered to the

original plan of operation, the casualty would not have occurred.
We find no justification for his abrupt decision to take matters
into his owm hands w thout verification fromthe tug captain or

anyone el se that the TONY ST. PH LLIP was safely out of danger. In
our view, he failed to exercise that degree of care which would be
expected of a reasonably prudent ship's pilot under |ike

The naster testified, however, that he "didn't think it was
that serious.... The rudder or wheel may be involved. This is
what you try to avoid. But with two tugs there, sonetines it's
pretty easy, on a light tanker" (Tr. 88).

‘Al t hough the hawser could have been let go fromthe tug, he
preferred taking it in on the tug's deck (Tr. 116).
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circunstances, which constitutes negligence.?
ACCORDI NGLY, I T IS ORDERED THAT :
1. The instant appeal be and it hereby is denied; and
2. The orders of the Commandant and the | aw judge suspendi ng

appellant's license No. 446420 for 1 nonth, plus a probated
suspensi on of 4 nonths, be and they hereby are affirned.

KING Chairman, DRI VER, Vice-Chairman, MADAMS, GOLDMAN, and
BURSLEY, Menbers of the Board, concurred in the above opinion and
or der.

8Negl i gence is defined, in pertinent part, by Coast Guard
regul ation as "the comm ssion of an act which a reasonably
prudent person of the same station, under the sanme circunstances,
woul d not commt, or the failure to performan act which a
reasonably prudent person of the sanme station, under the sane
ci rcunstances, would not fail to perform"” 46 CFR 5.05-20(a)(2).
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